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CONTRIBUTORY NEGLIGENCE AS A BAR TO 
RECOVERY IN RAILROAD ACCIDENTS 


The case law of torts is replete with decisions involving 
railroads. The apparently never-ending flow of this type of 
litigation has been supplemented by two recent southern de- 
cisions, one in a Texas case (International-Great Northern 
R. Co, et al. v. Acker et al., { 701,381), and the other in a 
Louisiana case (Shipp v. St. Louis Southwestern Ry. Co., 


{] 400,661). 
Facts in Texas Case 


In the Texas decision, an automobile was demolished in a 
crossing collision with a train proceeding at a high rate of 
7. he driver of the automobile, his wife and his infant 
child were killed. The accident occurred on a cold day, the 
windows of the automobile being up. The view in the direction 
of the es train was in a measure obstructed, partly 
because the view was to the rear, partly because the train 
approached through a cut, and partly because of a shoulder 
on the right-of-way. 


Facts in Louisiana Case 


In the Louisiana case, the facts were undisputed. The de- 
ceased and a companion became intoxicated between one and 
two o’clock in the morning. On their way to the home of the 
latter they decided to sit down and rest on the railroad track. 
They fell asleep and were run over by a southbound freight 
train. The train was not traveling over six or seven miles per 
hour when the accident occurred. 


Contributory Negligence 


In the Texas case, the evidence was held not to convict the 
deceased and his wife of negligence as a matter of law. The 
failure to look and listen before going upon a railroad track is 
not, as a matter of law, contributory negligence. Here there 
were obstructions to the view of the approaching train, the 
weather was bad, and there may have been distractions to the 
attention of the occupants of the car. In the Louisiana case, 
the deceased and his companion were trespassers. They were 
guilty of gross negligence, but the negligence was passive. It 
could not reasonably be said that their negligence was the 
proximate cause of the accident. 


Liability of Railroads 

In the Texas case, a jury found the railroad liable on an issue 
of discovered peril. This verdict was affirmed by the review- 
ing court. The test of liability is not whether an engineer, 
after amy the peril of occupants of an automobile, 
acted in good faith in an effort to avoid an accident, but 
whether he acted as a man of ordinary prudence would have 
acted under the circumstances. In the Louisiana case, the 
railroad was held liable on the ground that its agents had the 
last clear chance to avoid the accident. It was held to have 
been gross negligence and carelessness not to have seen the 
sleeping men. 
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% NEGLIGENCE 


(Other than Automobile) 


Statutory Notice.—Plaintiff brought suit against a railroad for 
injuries sustained while crossing a defective bridge. The 
statute under which the action was brought required the 
giving of notice as a condition precedent to the right of 
recovery. It was held that plaintiff's failure to give notice 
within the limitation period was a bar to his recovery. 


{t00662. v. City of New Haven, Conn. Superior Ct.)... 
400,662. 


Last Clear Chance.—While walking along a path which paral- 
leled defendant’s railroad track, plaintiff was struck from 
behind by one of defendant's trains. Had the engineer 
exercised due care, he could have seen plaintiff and stopped 
the train, and it was held that although plaintiff was guilty 
of contributory negligence, he was entitled to recover for 
his injuries under the doctrine of last clear chance. (Prince 
v. Texas and New Orleans R. R. Co., La. Ct. of App.)... 
{ 400,664. 


Spectator Injured.—Plaintiff, a spectator at a wrestling match, 
sued for injuries sustained when one of the wrestlers “wan- 
tonly, wilfully, recklessly, carelessly and negligently threw 
the other wrestler over the ropes of said ring and onto the 
plaintiff.” It was held that although wilfulness and wanton- 
ness are unlike, and neither is consistent with negligence 
and carelessness, which are synonymous terms, the petition 
stated a cause of action and was not demurrable. (Caldwell 
v. Maupin, D. B. A. Herley Athletic Club, Ohio Ct. of App.) 
.. 1 400,663. 


Unlighted Stairway.—Plaintiff was allowed to recover for in- 
juries sustained when she fell down the rear cellar steps 
in a house owned by defendant. She had intended to visit 
her son who lived on the second floor of the building and 
had entered by the back door, the front door being blocked 
off. As she turned to close the door behind her, she fell, 
there being insufficient space to permit her to turn. (Hig- 
gins coe Seat Bldg. & Loan Ass'n, N. J. Supreme Ct.) 


Statutory Liability—A statute imposing liability on a railroad 
for any damage accruing by reason of the killing or maim- 
ing of an Indian, does not impose an absolute liability, but 
permits a defense of no negligent or wrongful act and a 
showing of contributory negligence. (U.S. v. Oregon Short 
Line R. Co., U. S. Dist. Ct., Idaho) . . .] 400,666. 


Burns from Hot Grease.—Plaintiff, an exterminator employed 
in the kitchen of defendant's hotel, was seriously burned 
when, as he slipped in a passageway in the kitchen, a can 
of hot grease upset and fell upon him. The court holds 
the complaint insufficient and orders a demurrer sustained. 
(Pennock v. Newhouse Realty Co., Utah Supreme Ct.)... 
{ 400,665 


* LIFE 


Misrepresentations in Application —In her application insured 
failed to disclose that she had been treated by a physician 
within the past seven years, whereas defendant proved that 
she had been treated within the past year. However, since 
she had been treated for “some simple ailment, something 
about a grippe, or cold, or something like that,” it was held 
that her statement was not such as to bar a recovery be- 
cause the treatment of a transitory or temporary indisposi- 
tion would not materially affect the acceptance of the risk. 
(Batts v. Eastern Mutual Life Corp., N. J. Supreme Ct.)... 
7 500,594. 


Hospitalization Concealed.—Although he had consulted sev- 
eral physicians, and had been hospitalized, insured failed to 
disclose those facts, as required by his application for insur- 
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ance. It was held that the insured’s intent or good faith 
was not a material issue, and the fact that he concealed the 
treatments and failed to name the consulting physicians 
constituted fraud as a matter of law. (New York Life Ins. 
Co. v. McCurdy, U. S. C. C. A., 10th C.).. . 500,593, 


Age of Insured.—Although the application was not attached 
to the policy, evidence relative to insured’s true age was 
admissible, where a statement of his age was embodied in 
the policy itself. Since such evidence proved insured’s age 
to be many years above the maximum for which defendant 
was authorized to issue a policy, it was held that defendant 
was liable only for the amount of premiums paid. (Manyel 
v. Peoples Industrial Life Ins. Co., La. Ct. of App.)... 
7 500,588. 


Health Policy.—Disregarding the findings of the jury, the trial 
court concluded that from its inception insured’s sickness 
resulted from kidney disease, a disease for which the in. 
surer’s liability was restricted. On appeal it was held that 
the court erred in invading the province of the jury, and 
the insured was awarded a judgment based on the verdict, 
(Heckert v. American Casualty Co., Texas Ct. of Civ. App.) 


. 500,592, 


Construction.—Insurance contracts which are in any respect 
ambiguous or capable of two meanings must be construed 
in favor of the insured. (Walker v. Commercial Ins. Co, 


S. C. Supreme Ct.).. . 500,591. 


Cancellation.—In a suit on two group life insurance policies, it 
was held that the beneficiary had a vested interest there- 
under, and that the insurer and the employer could not 
cancel the policies, without the consent of the beneficiary, 
during that period for which premiums had been paid. 
(Hinkler v. The Equitable Life Assur. Society of the United 
States, Ohio App. Ct.).. . 500,596, 


Fraudulent Cancellation.—During the period for which pre- 
miums had already been paid, the insurer sent the insured 
a notice that his policy had been cancelled for nonpayment 
of premiums, Since it appeared from the face of the com- 
plaint that at the time of the commencement of the suit the 
policy was in full force and effect, and that therefore, the 
insurer’s notice of lapsation was ineffectual and did not 
constitute cancellation, it was held that the complaint was 
demurrable upon the ground of insufficiency of facts to con- 
stitute a cause of action. (Moore v. Standard Mutual Life 
Ass'n of S. C., 8. C. Supreme Ct.)...{ 500,590. 


Effective Date.—Where a policy of life insurance, by its own 
terms plainly, unambiguously, and without violating any 
law or public policy, fixes its effective date, it becomes 
effective and in force from that date, rather than from the 
date of its actual delivery. (Holbrook v. Southland Life Ins. 
Co., Texas Ct. of Civ. App.). ..7 500,595. 


Surrender of Policy.—Plaintiff brought suit against the insurer, 
alleging that the latter had fraudulently procured posses 
sion of insured’s policy, and claimed that it had been can 
celled and terminated prior to his death. The evidence, 
however, tended to show that after default in a quarterly 
premium, insured had signed and delivered a cash surrender 
request which had not been recalled during his lifetime 
Under such circumstances it was held that a directed verdict 
for the defendant was proper. (Decker v. New York Life 
Ins. Co., Utah Supreme Ct.). . . 500,597. 


Evidence.—The insurer objected to the plaintiff's testimony 
relative to another company’s payment of its policy after 
the death of insured. Since in his cross-examination 0 
plaintiff the insurer’s attorney had brought out similar test- 
mony without reserving his objection, it was held thane 
error in the admission of plaintiff’s testimony was cl 


(Sent v. Metropolitan Life Ins. Co., S. C. Supreme Ct.).-- 
500,589. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 





es ee a i a te 





2, 1939 
mee 


d faith 
led the 
Sicians 
ife Ins. 


tached 
Re Was 
died in 
d’s age 
endant 
fendant 
Manuel 
pp.)... 


he trial 
ickness 
the in- 
Id that 
ry, and 
verdict, 


- App.) 


respect 
nstrued 
ns. Co, 


licies, it 
t there- 
uld not 
eficiary, 
n_ paid. 
> United 


ich pre- 
insured 
yayment 
he com- 
suit the 
‘ore, the 
did not 
aint was 
; to con- 


ual Life 


its own 
ing any 
becomes 
rom the 


Life Ins. 


insurer, 
| posses- 
een Can- 
-vidence, 
juarterly 
urrender 
lifetime. 
d verdict 
‘ork Life 


estimony 
icy after 
ation 0 
ilar testi 
that an 
as cul 

e Ct.)..- 

















No. 34 








* AUTOMOBILE ~ 


Truck Standing Disabled on Highway.—Defendant’s disabled 
trailer truck was left standing on the right side of the high- 
way at night, and was struck by the car in which plaintiff 
was riding. An instruction regarding the failure of defend- 
ant to remove the truck resulted in a reversal of plaintiff's 
judgment, for the allegation in the complaint had been for 
a violation of the Public Service Commission’s rules requir- 
ing flares marking disabled vehicles. (Anderson v. Kraft, 


St. Louis (Mo.) Ct. of App.). . .] 701,385. 
































































Uncompleted Bridge —The defendant city was held liable for 
injuries sustained by plaintiff when the car in which she 
was riding with her husband collided with an abutment 
which was part of an uncompleted bridge. No warnings of 
the dangerous condition were maintained and the court 
held that the defense interposed that the land on which this 
structure was erected had reverted to its original owner 
was without merit. (Craig v. City of Toledo, Ohio Ct. App.) 
...§ 701,392. 


Railroad Crossing Collision.—Plaintiffs husband was killed 
when his car was struck by defendant’s train. A motorist’s 
view of the tracks was obscured by box cars which were 
standing on the first tracks and there were no safety or 
warning devices maintained at the crossing. Negligence 
questions were properly for the jury. (White, Adm’x v. 
North Carolina Railroad Co., N. C. Supreme Ct.). . . | 701,386. 


Car Parked on Shoulder of Road.—Plaintiff was allowed to 
recover for injuries sustained when the car in which he 
was sitting, which was parked on the shoulder of a highway 
with lights burning, was struck by defendant’s car which 
was being driven at an excessive rate of speed. (Jackson 


v. Edmondson, Tex, Ct. Civ. App.).. .§ 701,384. 


Driver of School Bus.—The driver of a school bus and the 
surety on his bond were held liable for injuries sustained 
by the minor plaintiff when she stepped from the bus, 
which had been stopped in the middle of the road, and was 
struck by a car which attempted to pass said bus. (Reeves 
v. Tittle, Tex. Ct. Civ. App.)...{ 701,387. 


Control of Car.—Where plaintiff failed to keep his car under 
control after the wheels thereof had gone off the concrete 
at a point where the road narrowed from four to three 
lanes, the court held that his negligence was the proximate 
cause of the accident and refused his claim against the 
state for personal injury and property damage. (Racht v. 
State of New York; Reliance Cleansing Co., Inc., v. Same, 
N. Y. Ct. Claims). . .f 701,393. 


Municipality’s Liability—A city is not liable for the negligence 
of a member of its police department in failing to notify the 
operator of traffic signals to give a signal that a particular 
street was not safe for public use due to the operation of 
a police car over that street in answer to an emergency 
call. (Baker v. City of Waco, Tex. Ct. Civ. App.). 
701,383. 


Insurance Agent.—An agent who solicits the insurance, re- 
ceives and delivers the policy, collects and transmits the 
premium and receives his remuneration from a part of the 
commission on the premium, acts for the insurer and is not 
the agent of the insured, (Roberts v. Thomas, Tex. Ct. Civ. 
App.). . . 701,382. 


Nature of Action.—Plaintiff’s action for injuries sustained 
when the car in which she was riding with the woman by 
whom she was employed as maid was based on contract, 
and a demurrer to the complaint was sustained. The court 
holds that the substance of the action is in tort for the 
negligence of the driver of the car. (Compton v. Evans, 


Wash. Supreme Ct.).. .] 701,390. 


Wrongful Death Action.—Charges given by the court relative 
to the nature of an action for wrongful death and to the 
Violation of a city ordinance were not prejudicial, nor was 
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the admission of a statement by the drivev of the car, made 


immediately after the accident, error. (Chowing, ddm’x v. 
Ajax Motor Service, Inc., Ohio Ct. App.)... 701,391. 


Admission of Hospital Record.—In an action for personal in- 
jury and property damage, a hospital record made some 
three weeks subsequent to the automobile collision when 
plaintiff entered the hospital for an operation, was held 


properly admitted into evidence. (Opdyke v. Halback, N. J. 
Supreme Ct.).. .{ 701,394. 


Contributory Negligence. —Plaintiff who stepped into street 
when she had seen approaching car zigzagging was held 
uilty of contributory negligence and denied recovery for 
injuries sustained when car swerved and hit her as she 
attempted to regain curb. (Bushey v. Rigby, Calif. Dist. Ct. 
App.) . . .] 701,389. 


Joint Tort Feasors.—An appeal from a judgment against sev- 
eral tort feasors may be taken by one or more of such tort 
feasors without the others being served as adverse parties, 
there being no contribution allowed in South Dakota be- 
tween such wrongdoers. (Wallace, Adm’x v. Brende, S. D. 
Supreme Ct.).. .{ 701,395. 


Respondeat Superior.—An employee who, on his way to re- 
turn the company truck to the garage for the evening, 
stops to pick up a Christmas tree to take home to his 
family and thereafter negligently runs into and injures a 
pedestrian, has not departed from his master’s business so 
as to relieve the latter of liability for such negligence. 
(Carter v. Bessey, Utah Supreme Ct.). . .] 701,396. 


Insurance Settlement.—Plaintiff agreed with the defendant that 
two cases arising out of an automobile accident be settled 
for twenty thousand dollars, of which defendant agreed to 
pay ten thousand dollars, the limit of liability under its 
policy issued to the plaintiff. In an action to recover three 
thousand dollars when the cases were settled for seventeen 
thousand dollars the trial court properly granted the de- 
fendant’s motion for nonsuit as there was no evidence of 
duress or oppression on the defendant’s part in effecting a 
settlement. (Cherry v. Shelby Mutual Plate Glass & Cas. Co, 
S. C. Supreme Ct.).. .f 701,365. 


Omnibus Clause.—In a suit on a liability policy, the issue was 
whether or not the car was being driven with the permission 
of the assured, as required by the terms of the omnibus 
clause, The evidence was held to show that the driver had 
a general permission to use the car at any time, and the 
insurer was held liable even though no specific permission 
was given for the special trip which resulted in the accident. 
(Shoup v. Clemans, Ohio Ct. of App.). . . 701,374. 


Rate of Speed Implying Negligence.—Defendant’s operation 
of an automobile at from twenty to thirty miles per hour 
in a residential district where her view of the road was ob- 
scured by a double-parked truck, was sufficient to support 
a judgment implying negligence on the part of defendant, 
and the question of the minor plaintiff’s contributory negli- 
gence was one for the jury, having in consideration his age, 
intelligence and experience. Also, the parked truck was a 
proximate cause of the injury, and liability attached. 
(Whelan v. Bigelow, Calif. Dist. Ct. App.).. . 701,370. 


Damages.—The plaintiff's nose was obstructed by displaced 
cartilage as a result of injuries sustained in an automobile 
accident. The court stated that although the jury could well 
have awarded more damages, it would refuse to disturb the 
award made, (Underwood v. Coates, Ill. App. Ct.)... 
{ 701,360. 


Wrongful Death Action—Before recovery can be had in ac- 
tions for wrongful death, there must be some evidence or 
circumstances in evidence, tending to prove negligence on 
the part of the defendant. (Conn, Adm’r v. Cooperative Trad- 
ing Co., Ill. App. Ct.).. .] 701,363. 









